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Security and the CIA -
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IFree Speech;

UNDAUNTED by its experiénce in the

- case of the Pentagon Papers, {he administra-

tion is back in court again trying to lmpose

. a prior restraint on publication, And again,
of course, it is trying to Jjustify its censor- ’

ghip in the name of national sceurity.

. This time, the administration has a new
angle. Its attempt to suppress the Pentagon
papers failed because the government was
‘unable 1o suslain its burden of proving that
publicationr wonld do “grave and irreparable
injury” to the United States. '

In the current case, however, the govern-
ment has rather neatly managed to evade
that burden by secking to suppress some-
thing that has not yet been written. The
menacing material exists only in the mind of
a ‘writer {0 whom the government imputes.
‘an intention 1o write something that would
expose its secrets, What the administration
is {rying to do, in short, is to apply to the
field of publication one of its favorite Jaw-
and-order. giminicks; it is trying to impose a
kind of preventive detention in the yealm of

_ideas. o

The case in point—which has received all

too little attention in the press—involves a
“man named Victor L. Marchetti who was
employed by the Cen-
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obtained from U.S. Dis’rrict' Court Judge Al- It Is a very serious constitutional ques
bert V. Bryan on May 19 a permanent in- tion whether a man can waive so hasic
JIIUICUOII ordering the author fo “submit to conistitutional right—any more than he could
iﬁ:iiocilc I;sto‘?xair;t?}lhﬁﬁ%g%cﬁgﬁfg{(ﬁl ixa'mx- put himsclf, by contract, into involuntary
person or corporation, any xmnﬁqéri(i)to{gg servitude for life in contravention of the
. > B iy el - Y ' N4 1)
cle or essay, or other writing, factual, fic. terms of the 13th Amendment, In any case,
tional or otherwise, which relates to or pur- so vz_xgue and so nleed.]essly sweeping a re-

nunciation of constitutional safeguards seems

ports to relate to the Central Intelligence .
Agency intelligence, intelligence activities, utterly foreign to the character of American

or iptc.llivgencc sources and methods,” and law and its insistence upon ascertainable
f,or_blddmg release of any such material standards.. ) :
v;‘wnhfo%t prlo{‘ .imthlorization from the Direc- 7y may be {hat Mr Marchetli is vulner
i tor of Central Intelligence.” Obviously, this e Yimcd ot 1 Ty
ives My, Ilelins ) or > able onthe hasis of what he has already pub:
Sgor. Mr. Iichns complete power as a CeN yished to a suit by the CIA for breach of
1 . ' contract. It may cven he that what he hag
ML.I}'IC t(.)-thlel 1 employ‘o:eg' of t'h,c C_IA’ Mr. spoken and wrilten lays him open to erimi-
farchetti had put his signature, solemnly ,q) prosccution for violation of the Espio

itnes: C 1835, w
witnessed, on October 3, 1955, when he nage Act or some other statute adopted by

began employment, o a “Scercey Agree-
ment.” In addition, on Sept. 2, 1969, when he Congress ifor the protection of information

left the CIA, Mr. Marcheiti signed another vitally affecting the national security.
document—this one called a “Secrecy Oath”—  Such actions would, of course ‘cntail &
which. even more categorically pledged him f{rial by jury—an adversary proc,ee.ding in
o reticence. I will never,” the oath intoned, which the defendant would have a chance ta
divulge, publish, or reveal by wiiting, word, justify his conduct and the gover i
, conduet or olherwise, any information relat- would be obliged 10 :,Sgumo the 1‘ m;me“f
-ing to {he national defense and security and proving that h;S WOI'(iS,. qpoi{en qufv(rejﬁe(;
§ n,

~particularly information of this nature relat- actually violated the terms of his contract or

actually did substantial injury {o the United
States.

{ral Intelligence Agen-
¢y for about 15 years
“until his resignation in
. the fall of 1969, In the
course of his employ-
ment, he rose to the
. grade -of GS-15, hold-
* ing a variety of posi-
tions including that of

It is a radically different thing, how-
ever, for the government to forbid words be-
fore they have been uttered on the mere as-
sumption that they are going to be injurious.
or to allow a single executive official to
foreclose publication on the basis of his un-
checked judgment that the words will, in
some fashion, breach sccurity, The differ-
ence is the difference hetween responsibility
and censorship. : '

Special Assistant to
the Deputy Director.

Emerging from the

- ¢loistered atmosphere

of the CIA, Mr. Mar-

. chetti undertook to

earn a living as a writ-

-silence,

Tn 1971 he published a novel titled’

*/“The Rope Dancer,” a more or less ro-
. mantic tale about an organization called
~-the National In_telligcnce Ageney, one
. of the employee¢s of .which {urns some classi-
. fied documents over to agents of the Soviet
'Union, Mr. Marchetti also appeared on a
. number of television and radio shows, gave
: ipterviews to the press and published an ar-
" ticle in the Nation magazine, the purport of

which may be divined, perhaps, from its

“{itle: “CJA: The President’s Loyal Tool.”
-Moreover, he entered into a contract with
- Alfred A. XKnopf, Inc. for a non-fiction book
about the CIA, not yet begun,

Whatever the artistic merits of Mr, Mar-
chefti's literary efforts, they .did not win
‘much favor at the CIA. The dircetor of that
agency, Richard Helms, went into court and

/

as though anyone emerging 'from the CIA must thereupon
enter ¢ Trappist monastery for the remainder of his natural life”

Classification of official information in
the name of security is far too frequently
employed as a device for covering up gov-
ernmental crror or inefficiency or miscon-
duct to warrant treating mere classification
s, and op- by itself as a touchstone of publishability.

ing to intelligence sources, methoc ) :
erations, and specifically Central Intelli- 'Dlsclo_sure of classified material some-
times vitally serves nalional security and

gence Agency operations, sources, methods, / _
personnel, {iscal data, or security measures the national interest. To let any public offi-

to anyone .. without the express written cial arbitrarily foreclose it—in his own abse-
consent of the Director of Central Intelli- lute and unchecked diseretion, without judi-
gence or his authorized representative.” _cial re_view or effective appeal of any sort-—
Here is an oath of secrecy so sweeping is to imperil the freedom that makes seif-
that it amounts almost to a vow of perpetual government possible. ‘ _
silence, as though anyone cmerging from To treat the Marchetti case as involving
ihe CIA must thercupon enter a Trappist n_otlung niore tha.n the enforcement of an or-
monastery for the remainder of his natural dinary commercial contract—which is the
life. For a pledge never to publish “any in- Way Judge Albert Bryan treated it—is to
formation relating to the national defense mistake form for essential substance, The
and security” is a renunciation of any partic- expression of ideas cannot be enjoined in
ipation whatever in the political process. It America. Yor to imprison ideas is to dam the
is, in point of fact, the renunciation of a democratic process.
major part of an Atncrican’s birthright—thie  The Marchelti case, like the case of the
freedom of eoxpression guaranteed by the Pentagon Papers, tests the reach and the
First Amendment to the Constitution. reality of the First Amendment, Recognizing
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